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Prohibition,  Nullification,  and 
Lawlessness 

THE  progress  of  civilization,  as  civi- 
lization has  been  understood  for  nine- 
teen Christian  centuries,  is  measured 
by  the  extent  to  which  orderly  ways 
of  adjusting  and  readjusting  human 
relations  are  substituted  for  the  barbarous 
methods  of  force  and  fraud.  These  orderly 
processes  demand  that  human  conduct  must 
conform  to  known  and  established  law;  and  it 
has  been  the  peculiar  province  of  our  profes- 
sion to  insist  with  unrelenting  earnestness  in 
times  of  confusion,  as  well  as  in  times  of  peace, 
upon  the  importance  of  conformity  to  law  if  a 
useless  waste  of  human  resources  is  to  be 
avoided.  Many  people  seem  to  think  that,  as 
lawyers,  we  are  disposed  to  insist  at  times  too 
strongly  upon  the  law  as  it  is ; that  we  have  not 
sufficiently  recognized  the  need  for  growth  and 
change  of  the  law  as  of  all  other  human  con- 
trivances ; but  we  have  at  least  performed  a 
great  and  enduring  service  to  mankind,  one 
which  has  given  distinction  to  our  profession, 
in  demanding  that  if  the  law  is  to  be  changed 
it  must  be  changed  by  orderly  and  lawful 
means.  A regime  of  law  and  order  can  never 
be  maintained  if  changes  are  effected  by  vio- 
lence, or  by  the  private  action  of  unauthorized 
and  irresponsible  individuals  or  groups,  rather 
than  by  the  duly  constituted  law-making  au- 
thority. The  whole  achievement  of  modern 
constitutional  government,  its  main  advance 
over  the  anarchy  or  absolutism  of  earlier  and 
less  perfect  forms  of  government,  consists  in 
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just  this : that  it  provides  peaceful,  orderly  and 
lawful  means  of  changing  any  law  that  the 
community  desires  to  change ; and  makes  it  no 
longer  necessary  or  excusable,  as  it  once  was, 
to  resort  to  lawlessness  and  revolution  in  order 
to  secure  progress.  Constitutional  democracy 
has  found  a way  to  gear  the  law  to  the  wheels 
of  progress  and  make  it  keep  time  with  the  pro- 
gressive conscience  of  the  race  unimpeded  by 
the  friction  and  lost  motion  which  necessarily 
accompany  lawless  and  disorderly  change.  The 
question  I desire  to  discuss,  in  response  to  your 
kind  invitation,  is  whether  we  are  to  preserve 
these  blessings  of  constitutional  government ; 
whether  we  are  to  maintain  a reign  of  law  and 
progress  according  to  law,  or  whether  on  the 
other  hand  we  are  to  slip  back,  as  we  seem  in 
danger  of  doing,  into  the  abyss  and  quicksands 
of  lawlessness  and  anarchy. 

America’s  Supreme  Problem 

The  transcendent  problem  before  the  coun- 
try today  is  the  problem  of  law  and  order. 
Surely  there  is  far  less  real  and  immediate 
danger  to  fear  from  the  particular  form  of 
lawlessness  and  violence  which  has  grown  out 
of  and  is  peculiar  to  the  conditions  in  Bolshe- 
vik Russia,  six  thousand  miles  away,  than  from 
other  forms  of  lawlessness  which  grow  out  of 
and  are  peculiar  to  our  own  conditions  here  in 
the  United  States.  It  is  these  conditions  that 
constitute  the  real  meance.  We  must  not  let  our 
fear  of  a more  distant  evil  prevent  us  from  rec- 
ognizing and  resisting  these  other  evils  which 
are  far  more  threatening  because  they  are  so 
much  nearer  home.  In  the  United  States  there 
are  today  two  outstanding  symptoms  which,  as 
lawyers  and  as  friends  of  orderly  liberty  and 
constitutional  government,  we  cannot  afford  to 
disregard.  I refer  first,  to  the  organized  cam- 
paign which  is  being  so  vigorously  pushed  for 
treating  one  of  the  provisions  of  the  Constitu- 
tion, the  Eighteenth  Amendment,  in  a way 
which  amounts  to  frank  and  open  nullification 
of  our  fundamental  law;  and,  second,  to  the 
prevalence  of  crime  and  lawlessness,  not  mere- 
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ly  bootlegging,  but  robbery,  banditry,  and  mur- 
der, which  even  before  the  days  of  prohibition 
was  becoming  so  serious  that  it  had  already  at- 
tracted the  attention  and  study  of  civic  organi- 
zations in  many  of  our  large  cities  and  of  bar 
associations  throughout  the  country.  There  is 
general  recognition  of  the  fact  that  these  two 
symptoms  are  connected  and  indicate  the  ex- 
istence of  some  common  and  deeper  malady ; 
but  before  discussing  them,  permit  me  to  pre- 
pare the  way  by  pointing  out  in  some  detail  the 
meaning  and  full  implications  of*  certain  pro- 
posals for  dealing  with  the  Eighteenth  Amend- 
ment which  no  doubt  are  not  fully  appreciated 
by  many  of  their  advocates  who  are  not  consti- 
tutional lawyers  and  who  have  taken  an  uncon- 
sidered view  of  what  seems  to  them  the  quick- 
est and  easiest  way  of  escaping  from  a situa- 
tion they  do  not  like. 

Lawful  Way  to  Change  Constitution 

This  is  not  the  place  to  discuss  the  wisdom 
or  unwisdom  of  the  Eighteenth  Amendment  to 
the  Constitution  and  whether  or  not  some  other 
more  satisfactory  and  scientific  method  could 
have  been  devised  for  dealing  with  the  evils  of 
the  liquor  traffic.  I do  not  intend  to  go  into 
that  question  in  speaking  to  lawyers;  it  is  not 
a question  of  law.  If  the  amendment  is  bad, 
there  is  a lawful  and  constitutional  way  to  get 
rid  of  it,  viz.,  by  the  adoption  of  another 
amendment  in  the  nature  of  a repeal  or  modi- 
fication. Some  of  the  opponents  of  prohibi- 
tion, in  Nevada  for  instance,  are  urging  that 
this  method  should  be  used ; and  they  are  alto- 
gether within  their  rights  in  thus  seeking  to 
advance  their  views  in  a proper  and  legitimate 
way,  which  will  give  opportunity  for  a discus- 
sion of  the  merits  of  the  question  and  permit 
the  issue  to  be  finally  set  at  rest  in  the  orderly 
manner  which  the  Constitution  contemplates. 
But  in  several  states  the  opponents  of  prohibi- 
tion are  too  impatient  to  pursue  this  course  be- 
cause they  claim  that  the  method  provided  in 
the  Constitution  for  amending  its  provisions  is 
too  tedious  and  complicated  to  afford  hope  of 
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prompt  relief.  This  claim  is  hardly  consistent 
with  the  other  claim  which  they  are  making  at 
the  same  time,  to  the  effect  that  the  Eighteenth 
Amendment  was  only  adopted  because  of  the 
improper  facility  with  which  new  provisions 
can  be  written  into  and  out  of  our  fundamental 
law.  But  in  any  event,  the  question  of  the  best 
way  to  amend  the  Constitution,  and  of  whether 
or  not  there  are  defects  in  the  present  method 
is  far  wider  than  the  question  of  prohibition 
and  the  Eighteenth  Amendment.  The  Eight- 
eenth Amendment  is  only  one  of  the  provisions 
of  the  Constitution ; and  the  method  provided 
for  amendment  must  necessarily  take  account 
of  and  apply  to  all  constitutional  provisions. 
We  cannot  make  an  exception  to  the  Eight- 
eenth Amendment  and  say  that  some  other 
form  of  amending  process  should  he  used  to 
remove  it  from  the  Constitution  than  to  re- 
move, other  constitutional  provisions.  We  can- 
not sav  that  one  form  of  amending  process 
should  be  used  to  get  the  Eighteenth  Amend- 
ment out  of  the  Constitution  and  another  form 
should  be  used  to  abolish  the  Fifth  or  Sixth 
Amendments. 

Eighteenth  Amendment  Rightfully 
Adopted 

The  argument  is,  however,  widely  made  that 
the  Eighteenth  Amendment  somehow  stands 
on  a different  footing  from  any  other  part  or 
parts  of  the  Constitution  because  in  some  oc- 
cult manner  it  was  slipped  into  the  Constitution 
by  abnormal  means  and  only  because  of  the 
peculiar  facility  with  which  the  Constitution 
can  be  amended.  From  the  standpoint  of  the 
facts,  no  conclusion  could  be  more  unwar- 
ranted. So  far  is  the  adoption  of  the  amend- 
ment from  having  been  due  to  the  facility  of 
the  amending  process  that  even  had  that  proc- 
ess been  vastly  more  difficult  the  amendment 
would  still  have  been  adopted.  The  Constitu- 
tion requires  that  only  three-fourths  of  the 
states  shall  concur  in  an  amendment  to  bring 
about  its  adoption ; the  prohibition  amendment 
was  adopted  by  forty-six  states — by  every  state 
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in  the  Union  except  two,  a larger  number  of 
states  than  ever  concurred  in  any  other  consti- 
tutional amendment  in  our  recent  history,  a 
practically  unanimous  vote  which  would  have 
secured  the  ratification  of  the  amendment  even 
in  the  face  of  a far  mofe  stringent  requirement 
of  unanimity  than  could  ever  be  demanded 
under  any  workable  system  of  amendment. 
Again,  so  far  was  the  amendment  from  being 
adopted  without  proper  notice  and  education 
of  public  opinion  that  it  may  be  truly  said  that 
the  way  was  prepared  for  it  during  more  than 
half  a century  of  continuous  discussion  of  the 
prohibition  question.  In  state  after  state  pro- 
hibition had  become  an  outstanding  issue  dur- 
ing that  period  and  had  been  debated  with 
greater  thoroughness  than  almost  any  other  is- 
sue in  our  history.  Prior  to  1918,  prohibition 
had  been  adopted  by  law  or  constitutional  pro- 
vision in  thirty-two  of  the  forty-eight  states. 
Tt  has  been  said,  however,  that  the  Eighteenth 
Amendment  was  only  ratified  because  the 
American  soldiers  were  in  the  trenches  in 
France  and  could  not  register  their  votes 
against  its  adoption.  At  best  this  is  mere  con- 
jecture, there  being  no  foundation  for  the  as- 
sumption that  the  men  and  women  in  the  Army 
and  Navy  would  have  been  unanimously  op- 
posed to  a reform  of  such  tremendous  mean- 
ing and  consequence  to  humanity.  On  the  con- 
trary, it  is  fair  to  assume  that  many  of  them, 
perhaps  a large  majority,  would  have  sup- 
ported it.  Indeed,  if  the  war  had  anv  effect  on 
the  adoption  of  the  prohibition  amendment,  it 
was  through  the  heightened  realization  which 
for  a moment  it  brought  to  every  patriotic  and 
righteous  influence,  of  the  transcendent  im- 
portance of  conserving  and  developing  the  so- 
cial resources  and  manpower  of  the  Nation  ; 
and  if  we  have  subsequently  fallen  away  from 
the  high  vision  which  we  then  attained,  we  are 
free  to  give  effect  to  our  present  views  by  the 
orderly  methods  provided  in  the  Constitution. 

But  the  question  of  the  reasons  and  motives, 
right  or  wrong,  wise  or  unwise,  which  led  to 
the  adoption  of  the  Eighteenth  Amendment  has 
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nothing  whatever  to  do  with  the  legality  of 
the  amendment  or  with  its  validity  as  a part 
of  the  Constitution,  or  with  our  duties  under 
the  Constitution.  There  is  no  more  dangerous 
doctrine  than  that  a law  is  not  law  if  for  some 
reason  you  do  not  like  it  or  if  you  dislike  some- 
thing about  it ; and  undoubtedly  one  of  the 
gravest  disservices  which  the  opponents  of  pro- 
hibition are  now  rendering  to  the  country  is  to 
spread  this  vicious  doctrine  which  strikes  at  the 
very  root  of  law,  order  and  constitutional  gov- 
ernment. There  are  only  two  questions  which 
can  properly  be  considered  by  the  American 
people  at  the  present  time  consistently  with  the 
principles  of  our  established  institutions ; and 
those  are,  first,  whether  or  not  they  desire  to 
repeal  or  modify  the  Eighteenth  Amendment 
by  the  means  provided  in  the  Constitution ; and 
second,  unless  and  until  such  repeal  or  modifica- 
tion is  effected,  what  duties  and  obligations  un- 
der the  Eighteenth  Amendment  rest  upon  the 
different  departments  of  the  federal  and  state 
governments?  What  action  by  those  govern- 
ments is  lawful  under  the  amendment,  and  what 
would  be  unlawful  and  unconstitutional  ? 

Campaign  to  Repeal  Enforce- 
ment Acts 

These  questions  are  raised  very  pointedly"  by 
some  of  the  referendums  which  were  submit- 
ted at  the  last  election  and  which  are  part  of  a 
nation-wide  campaign  to  bring  about  an  amend- 
ment of  the  Volstead  Act  so  as  to  permit  the 
sale  of  alcoholic  liquor.  Another  objective  of 
the  same  campaign  is  to  secure  the  repeal  of 
state  prohibition  enforcement  acts ; and  there 
can  be  no  doubt  that  the  ultimate  objective  is 
to  secure  the  repeal  of  effective  federal  en- 
forcement legislation  as  well.  What  are  the 
constitutional  questions  raised  by  this  pro- 
gram? Let  us  look  at  the  words  of  the  first 
section  of  the  Eighteenth  Amendment : 

“The  manufacture,  sale  or  transportation 
of  intoxicating  liquors  within,  the  importa- 
tion thereof  into,  or  the  exportation  thereof 
from  the  United  States  and  all  territory 
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subject  to  the  jurisdiction  thereof  for  bev- 
erage purposes  is  hereby  prohibited.” 

The  language  in  which  the  amendment  is  ex- 
pressed is  of  the  utmost  importance.  It  does 
not  grant  discretionary  power  to  the  federal  or 
state  governments  to  prohibit  “the  manufac- 
ture, sale  or  transportation  of  intoxicating  liq- 
uors”; it  is  itself  a positive  prohibition,  operat- 
ing by  its  own  inherent  force  to  prohibit  abso- 
lutely the  manufacture,  sale  or  transportation 
of  intoxicating  liquors  within  the  United 
States.  Let  us  consider  the  effect  of  this  lan- 
guage. 

Useless  to  Enact  Unconstitutional 
Measures 

In  that  notable  decision  of  the  Supreme 
Court  of  the  United  States,  delivered  by  Mr. 
Justice  Van  Devanter  and  concurred  in  by  that 
great  Chief  Justice,  Edward  Douglass  White, 
in  an  opinion  of  striking  force  and  reasoning, 
it  was  held  that : 

“The  first  section  of  the  amendment  * * * of 
its  own  force  invalidates  every  legislative  act — 
whether  by  Congress  or  by  a state  legislature  or 
by  a territorial  assembly — which  authorizes  or 
sanctions  what  the  section  prohibits.”  ( Rhode 
Island  vs.  Palmer,  253  U.  S.  384).  It,  there- 
fore, stands  out  as  clearly  as  the  unclouded  sun 
at  noonday  by  this  decision  of  the  highest  tribu- 
nal of  the  land,  that  any  Congressional  act,  the 
effect  of  which  would  be  to  permit  what  the 
first  section  of  the  Eighteenth  Amendment  pro- 
hibits, would  be  unconstitutional  and  void. 
Now  what  does  the  amendment  prohibit?  It 
prohibits  the  “manufacture,  sale  or  transpor- 
tation of  intoxicating  liquors.”  Any  act,  there- 
fore, which  undertook  to  permit  the  manufac- 
ture, sale  or  transportation  of  liquors  of  an  in- 
toxicating character  would  be  unconstitutional 
and  void.  But  this  is  precisely  the  legislation 
which  opponents  of  prohibition  seek  to  have 
substituted  for  the  Volstead  Act  when  they  in- 
sist that  the  law  should  be  so  amended  as  to 
permit  the  manufacture  and  sale  of  alcoholic 
wines  and  beers.  If  they  should  succeed  in  se- 
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curing  such  legislation  and  these  wines  and 
beers  are  permitted  to  contain  an  alcoholic  con- 
tent of  such  percentage  that  the  Supreme  Court 
cannot  say  as  a matter  of  law  that  they  are  not 
intoxicating,  then  the  court  on  the  basis  of  its 
own  language,  just  quoted,  must  hold  unconsti- 
tutional any  legislation  permitting  them ; for 
otherwise  the  legislation  would  permit  that 
which  the  Constitution  prohibits,  and  this  the 
Supreme  Court  says  cannot  be  done. 

Wine  and  Beer  and  the  Constitution 

Under  the  Constitution  as  it  now  stands, 
there  is  thus  no  possibility  of  enacting  valid 
regulatory  legislation  which  will  permit  the 
traffic  in  liquor  containing  a percentage  of  alco- 
hol high  enough  to  be  intoxicating.  Obviously, 
this  leaves  very  narrow  room  for  the  discretion 
of  Congress  in  defining  the  alcoholic  content  of 
liquor  which  may  be  permissibly  used  for  bev- 
erage purposes.  In  the  V olstead  Act,  Congress 
has  fixed  the  percentage  at  one-half  of  1 per 
cent,  and  the  Supreme  Court  has  upheld  this  as 
a proper  exercise  of  legislative  power.  If  the 
Congress  should  fix  a higher  percentage  than 
one-half  of  1 per  cent,  something  which  was  in 
fact  intoxicating,  the  Supreme  Court  alone  can 
say  conclusively  whether  or  not  such  higher 
percentage  can  be  held  to  be  non-intoxicating. 
But  there  is  a constitutional  duty  upon  the 
court,  as  well  as  upon  the  Congress.  Again 
quoting  the  language  of  the  Supreme  Court  in 
Rhode  Island  vs.  Palmer:  “The  first  section  of 
the  amendment  * * * binds  all  legislative  bodies, 
courts,  public  officers  and  individuals” ; and  it 
is  inconceivable  that  the  court  would  depart  so 
far  from  its  constitutional  duty  as  to  hold  valid 
an  enactment  permitting  the  manufacture  and 
sale  of  wines  and  beers  which  contain  a high 
percentage  of  alcohol,  and  which  are  desired 
by  the  advocates  of  this  legislation  precise!}'  be- 
cause they  supply  to  the  human  system  the 
stimulus  and  exhilaration  that  constitute  in- 
toxication. The  Supreme  Court  would,  there- 
fore, be  constitutionally  bound  to  hold  such 
permissive  legislation  unconstitutional  just  as 
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it  is  constitutionally  bound  to  hold  unconstitu- 
tional legislation  which  deprives  individuals  of 
life,  liberty  or  property  without  due  process  of 
law ; and  such  a statute,  if  enacted,  would  be 
void  and  of  no  effect. 

An  interesting  constitutional  question  arises 
at  this  point  if  we  consider  what  would  be  the 
state  of  the  law  should  the  campaign  of  the 
anti-prohibitionists  be  successful  and  should 
Congress  enact  a substitute  for  the  Volstead 
Act  which  would  be  unconstitutional  because 
permitting  beverages  of  an  unconstitutionally 
high  alcoholic  content.  Such  legislation  would 
necessarily,  either  expressly  or  by  implication, 
repeal  the  present  definition  of  one-half  of  1 
per  cent  of  alcohol  as  constituting  intoxicating 
liquor.  If  this  constitutional  definition  were 
repealed  and  an  unconstitutional  definition 
were  substitued  which  would  have  to  be  de- 
clared void  by  the  courts  so  that  there  would 
be  an  apparent  absence  of  any  constitutional 
definition  of  intoxicating  liquor,  what  would 
be  the  effect  on  the  problem  of  enforcing  the 
amendment  ? This  is  a practical  problem  which 
would  arise  at  once  if  the  opponents  of  prohi- 
bition should  ever  succeed  in  their  plans  to 
have  Congress  amend  the  Volstead  Act  so  as 
to  permit  wines  and  beers,  and  it  is  an  impor- 
tant question  to  consider  because  it  serves  to 
bring  into  clear  relief  the  duties  which  are  im- 
posed upon  the  different  branches  of  the  fed- 
eral government  by  the  Eighteenth  Amend- 
ment. 

Duty  of  Congress 
In  the  first  place  Congress  is  under  an  af- 
firmative duty  to  provide  for  enforcement  of 
the  Amendment.  Again  quoting  from  Rhode 
Island  vs.  Palmer,  the  Supreme  Court  said  that 
Section  2 of  the  Amendment  “does  not  enable 
Congress  or  the  several  states  to  defeat  or 
thwart  the  prohibition  but  only  to  enforce  it  by 
appropriate  means.”  But  the  amendment  does 
not  merely  enable  Congress  to  enforce  the 
amendment;  if  that  were  its  meaning  it  would 
have  been  phrased  so  as  to  read,  “Congress 
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shall  have  power  to  prohibit  the  manufacture, 
sale  and  transportation  of  intoxicating  liq- 
uors/’ It  does  not  so  read.  It  says  “The  man- 
ufacture, sale  and  transportation  of  intoxicat- 
ing liquors  is  hereby  prohibited.”  This  form 
of  expression  would  have  no  force  and  effect 
if  a positive  and  affirmative  duty  were  not 
thereby  imposed  upon  Congress  to  enforce  the 
prohibition.  In  the  language  of  the  late  Mr. 
Chief  Justice  White,  in  the  case  already  quoted, 
the  amendment  not  merely  “granted  the  power” 
but  it  also  “imposed  the  duty  upon  Congress  to 
legislate”  so  as  to  provide  for  adequate  and  ef- 
fective enforcement  of  prohibition.  Suppose 
Congress  had  passed  no  legislation  at  all  for 
enforcement  of  the  amendment.  Obviously  ef- 
fective enforcement  would  be  impossible.  To 
be  sure,  the  amendment  would  no  doubt  be 
self-executing  to  the  extent  of  requiring  the 
courts  to  refuse  to  enforce  contracts  for  the 
manufacture  or  sale  of  liquor  where  such  con- 
tracts were  brought  into  the  courts,  but  it  is 
perfectly  clear  that  this  would  hardly  be  better 
than  no  enforcement  at  all.  Drinks  are  not 
generally  sold  for  future  delivery,  and  where 
cash  transactions  predominate,  there  is  little  or 
no  occasion  for  resort  to  the  courts  in  aid  of 
the  traffic.  The  bulk  of  the  traffic  could  pro- 
ceed actively  without  the  need  of  any  aid  from 
the  courts.  The  liquor  traffic  is  of  such  a na- 
ture that  prohibition  can  be  enforced  only  by 
criminal  proceedings.  Under  the  doctrine  that 
the  federal  courts  have  no  common  law  crimi- 
nal jurisdiction  ( United  States  v.  Eaton,  144 
U.  S.  677),  but  only  a jurisdiction  based  upon 
federal  statutes,  it  seems  certain  that  criminal 
enforcement  of  the  Eighteenth  Amendment 
would  be  impossible  apart  from  the  existence 
of  an  enforcement  statute  enacted  by  Congress. 
Congress  is,  therefore,  under  a constitutional 
duty  to  provide  and  maintain  such  a statute. 

Furthermore,  enforcement  would  be  inef- 
fective and  impossible  in  the  absence  of  a stat- 
ute establishing  a standard,  stable,  and  uniform 
definition  of  intoxicating  liquors  which  can  be 
applied  in  all  cases  and  throughout  all  parts  of 
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the  country.  Without  such  a definition  the  law 
would  leave  to  the  decision  of  local  courts  the 
question  of  whether  or  not  the  liquor  involved 
in  each  specific  case  was  or  was  not  intoxicat- 
ing, with  the  result  that  it  would  be  practically 
impossible  to  secure  convictions  in  wet  commu- 
nities. Legislative  definition  of  the  term  “in- 
toxicating liquor”  is  thus  essential  to  effective 
enforcement.  This  was  recognized  by  the  Su- 
preme Court  in  the  case  of  Ruppert  v.  Caffey . 
251  United  States  282,  where  Mr.  Justice 
Brandeis  said : 

“The  legislation  and  decisions  of  the 
highest  courts  of  nearly  all  the  states  estab- 
lish that  it  is  deemed  impossible  to  effective- 
ly enforce  either  prohibitory  laws  or  other 
laws  merely  regulating  the  manufacture  and 
sale  of  intoxicating  liquors  if  liability  or  in- 
clusion within  the  law  is  made  to  depend 
upon  the  issuable  fact  whether  or  not  a par- 
ticular liquor  made  or  sold  as  a beverage  is 
intoxicating.  In  other  words,  it  clearly  ap- 
pears that  a liquor  law  to  be  capable  of  ef- 
fective enforcement  must  in  the  opinion  of 
the  legislatures  and  courts  of  the  several 
states  be  made  to  apply  either  to  all  liquors 
of  the  species  enumerated,  like  beer,  ale  or 
wine,  regardless  of  the  presence  or  degree 
of  alcoholic  content;  or  if  a more  general 
description  is  used,  such  as  distilled,  recti- 
fied, spirituous,  fermented,  malt  or  brewed 
liquors,  to  all  liquors  within  that  general  de- 
scription regardles  of  alcoholic  content ; or 
to  such  of  these  liquors  as  contain  a named 
percentage  of  alcohol.” 

Again  it  was  said  by  Judge  Rellstab  in  Fei- 
ganspan  v.  Bodine,  264  Fed.  186: 

“A  failure  to  define  legislatively  what 
was  intoxicating  liquor  would  of  necessity 
* * * result  in  a serious  lack  of  uniformity 
of  decision  as  to  what  constitutes  intoxicat- 
ing liquor.  As  persons  are  affected  differ- 
ently by  liquor  containing  the  same  per- 
centage of  alcohol,  and  as  in  the  absence  of 
a fixed  standard  the  effect  upon  the  indi- 
vidual would  most  frequently  control  the 
decision,,  we  would  have  conflicting  de- 
cisions as  to  liquor  drawn  or  poured  from 
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the  same  container  at  the  same  time.  Such 
results  would  conduce  neither  to  a proper 
enforcement  of  the  prohibition  amendment 
nor  to  a due  respect  for  the  laws  generally.” 

The  truth  of  Judge  Rellstab’s  statement  can 
be  seen  by  reading  the  report  in  United  States 
v.  Hill,  1 Fed.  (Second  series)  954. 

In  view,  therefore,  of  the  absolute  nullity  of 
regulatory  legislation  which  fails  to  contain  a 
legal  definition  of  intoxicating  liquor,  it  is  ob- 
vious that  there  rests  upon  Congress  a consti- 
tutional duty  to  provide  such  a definition  as  a 
part  of  its  constitutional  duty  to  provide  for 
the  enforcement  of  the  amendment.  Enforce- 
ment means  effective  enforcement;  and,  there- 
fore, this  duty  was  expressly  recognized  by 
Chief  Justice  White  in  Rhode  Island  v.  Palmer, 
where  he  said : 

“It  is  indisputable  that  the  first  section  of 
the  amendment  imposes  a general  prohibi- 
tion which  it  was  the  purpose  to  make  uni- 
versally and  uniformly  operative  and  effica- 
cious. As  the  prohibition  did  not  define  the 
intoxicating  beverages  which  it  prohibited, 
in  the  absence  of  anything  to  the  contrary 
it  clearly,  from  the  very  fact  of  its  adop- 
tion, cast  upon  Congress  the  duty  of  defining 
the  prohibited  beverages  and  also  of  effect- 
ing such  regulations  and  sanctions  as  were 
essential  to  make  it  operative  when  defined. 
* * * No  one  would  gainsay  that  the  first 
section  in  and  of  itself  granted  the  power 
and  imposed  the  duty  upon  Congress  to  leg- 
islate to  the  end  that  by  definition  and  sanc- 
tion the  amendment  would  become  fully  op- 
erative.” 

By  the  use  of  the  word  “sanction”  Chief  Jus- 
tice White  thus  made  it  clear  that  in  his  opinion 
Congress  was  not  merely  under  a constitutional 
duty  to  provide  a statutory  definition  of  intoxi- 
cating liquor,  but  also  to  make  provision  for 
criminal  enforcement  of  the  act. 

Supreme  Court  Would  Not  Permit 
Nullification 

In  view  of  this  constitutional  obligation,  sup- 
pose now  the  situation  which  I began  by  sug- 
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gesting,  namely,  a repeal  by  Congress  of  the 
Volstead  Act,  or  at  least  of  its  definition  of  in- 
toxicating liquor  and  the  substitution  therefor  of 
an  unconstitutional  statute  or  definition.  What 
would  the  state  of  the  law  be?  What  would  the 
result  be  to  leave  the  Eighteenth  Amendment 
standing  alone  without  any  enforcement  act  or 
definition  at  all,  precisely  as  if  Congress  had 
never  passed  the  Volstead  Act  in  the  beginning  ? 
Clearly,  such  a result,  in  view  of  the  decisions 
quoted,  would  be  a violation  by  Congress  of  its 
duty  to  provide  for  effective  enforcement  of  the 
amendment.  Congress,  of  course,  has  the  physical 
power  to  neglect  the  performance  of  its  duties ; 
and  where  those  duties  require,  as  in  the  present 
case,  the  enactment  of  a statute  there  is  no 
power  in  the  courts  to  compel  the  performance 
of  that  duty  by  Congress,  since  for  obvious 
reasons  the  court  will  not  mandamus  a legisla- 
tive body  to  pass  a statute.  A solemn  responsi- 
bility, therefore,  rests  upon  Congress,  which  it 
cannot  shift  to  other  shoulders,  to  do  no  act 
which  would  leave  the  amendment  without  the 
enforcement  statute ; but  suppose  that  this  re- 
sponsibility was  disregarded  and  that,  in  fact, 
an  attempt  was  made  to  wipe  the  Volstead  Act. 
with  its  definition  of  intoxicating  liquor,  from 
the  statute  books  by  the  substitution  of  an  act 
unconstitutionally  permitting  the  manufacture 
and  sale  of  beverages  with  a high  alcoholic  con- 
tent— would  there  be  no  recourse  anywhere  to 
prevent  the  amendment  from  being  thus  wholly 
deprived  of  the  indispensable  support  of  an  en- 
forcement statute?  I believe  there  would  be.  I 
believe  that  if  an  attempt  were  made  to  repeal 
the  Volstead  Act  and  to  substitute  therefor  an 
unconstitutional  statute,  or  no  satute  at  all,  the 
Supreme  Court  would  be  constitutionally  bound 
to  hold  that  the  attempted  repeal  was  void  and 
of  no  effect,  and  that  the  Volstead  Act  would 
still  remain  the  law  of  the  land  until  there  was 
substituted  for  it  some  other  statute  equally 
consistent  with  the  Eighteenth  Amendment  and 
which  could  be  held  to  provide  the  essentials  of 
effective  enforcement.  Let  me  explain  the  ar- 
gument by  which  I reach  this  conclusion. 
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Volstead  Repeal  Would  Not  Be  Valid 
Had  Congress  never  passed  an  enforcement 
act  at  all  it  would,  of  course,  not  be  in  the 
power  of  the  courts  to  correct  this  breach  of 
duty  by  mandamus.  But  since  Congress  has 
passed  a valid  and  constitutional  enforcement 
act,  thereby  performing  the  affirmative  duty  im- 
posed by  the  Eighteenth  Amendment,  any  act 
by  Congress  in  breach  of  this  duty  would  be 
unconstitutional.  While  the  courts  would  not 
be  in  a position  to  correct  this  breach  if  Con- 
gress had  never  acted,  they  are  in  a position  to 
do  so  where  Congress,  having  acted  by  passing 
the  Volstead  Act,  for  instance,  later  undertakes 
to  undo  that  action  by  repealing  it.  For  in  such 
case,  the  courts  do  not  have  to  compel  any  af- 
firmative action  by  Congress ; all  that  they  are 
required  to  do  is  to  say  whether  or  not  the  re- 
pealing statute  is  constitutional  and  valid,  and  I 
submit  that  they  would  be  bound  to  say  that  it 
was  not.  If  Congress  is  under  an  affirmative 
constitutional  duty  to  pass  a statute,  and  does 
so,  and  then  violates  its  duty  by  repealing  that 
statute,  or  by  substituting  therefor  an  unconsti- 
tutional statute,  it  is  a breach  of  duty  which  the 
courts  are  bound  to  correct,  as  they  are  bound 
to  correct  any  other  breach  of  constitutional 
duty  where  they  can  acquire  jurisdiction  of  the 
question;  and  they  can  acquire  jurisdiction  in 
such  a case  because  all  that  they  are  required  to 
do  is  to  declare  a statute,  namely  the  repealing 
statute,  unconstitutional  and  thus  leave  the  for- 
mer statute,  the  Volstead  Act,  in  full  force  and 
effect.  In  short,  if  the  opponents  of  prohibition 
were  successful  in  having  the  Volstead  Act  re- 
pealed by  the  substitution  of  another  act  per- 
mitting light  wines  and  beers,  they  would  have 
secured  merely  an  unconstitutional  statute  whose 
unconstitutionality  would  cause  the  Volstead 
Act  to  remain  in  full  force  and  effect.  This 
doctrine  was  declared  as  far  back  as  1860  by 
the  Supreme  Court  of  Wisconsin,  in  the  case  of 
Bull  v.  Conroe,  13  Wis.  260,  at  265,  where  the 
court  said : 

“Although  the  failure  of  the  Legislature 
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to  perfom  a positive  constitutional  duty  may 
be  a wrong  without  a remedy  (since  the 
courts  possess  no  power  to  compel  the  Leg- 
islature to  enact  laws)  yet  when  such  duty 
has  once  been  executed,  the  Legislature  is 
deprived  of  all  future  power  to  leave  it 
wholly  unexecuted ; and  whilst  it  may  with- 
in constitutional  limits  vary  or  modify  the 
laws  by  which  that  duty  has  been  once  per- 
formed, it  cannot  totally  repeal  them  with- 
out the  contemporaneous  passage  of  substi- 
tutes.” 

The  whole  force  and  effect  of  this  language 
would  be  destroyed  if  we  did  not  understand 
the  word  “substitutes”  to  mean  valid  and  con- 
stitutional substitutes. 

Of  course,  1 am  far  from  holding  it  desirable 
that  Congress  should  so  legislate  that  it  would 
be  necessary  for  the  Supreme  Court  to  take  the 
action  I have  just  outlined.  I am  merely  argu- 
ing that  if  Congress  should  do  what  some  of  the 
opponents  of  prohibition  argue  that  it  should  do, 
the  duty  would  be  cast  upon  the  Supreme  Court 
of  thwarting  such  action.  But  even  where  the 
Supreme  Court  has  power,  as  it  clearly  has  in 
such  a case,  to  correct  breaches  of  constitution- 
al obligation  by  the  other  departments  of  gov- 
ernment, those  departments  are  not  justified  in 
acting  unconstitutionally  and  thus  forcing  the 
court  to  correct  their  errors.  They  are  under  as 
strong  a constitutional  obligation  as  the  court 
itself  and  they  should  realize  and  perform  it. 

Dereliction  of  Public  Officials 
Disquieting 

It  is  this  failure  on  the  part  of  public  officials 
to  realize  or  to  live  up  to  their  constitutional 
obligations  under  the  Eighteenth  Amendment 
that  is  the  most  disquieting  feature  of  the  pro- 
hibition question.  I do  not  refer  to  Congress. 
It  has  discharged  its  duties  under  the  amend- 
ment, but  there  has  been  a flagrant  and  notori- 
ous refusal  on  the  part  of  certain  states  of  the 
Union  to  perform  their  duties  under  the  prohi- 
bition amendment.  So  far  I have  been  speak- 
ing only  of  the  obligations  which  the  arnend- 
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ment  imposes  upon  the  different  branches  of  the 
Federal  Government;  but  it  imposes  obligations 
no  less  clear  upon  the  states. 

State  Enforcement  Is  Obligatory 

The  question  has  sometimes  been  raised  as 
to  whether  or  not  the  Eighteenth  Amendment 
imposes  any  affirmative  duties  upon  the  state 
governments.  Once  more,  to  quote  the  language 
of  the  United  States  Supreme  Court  in  Rhode 
Island  v.  Palmer:  “The  first  section  of  the 
amendment  of  its  own  force  invalidates  every 
legislative  act  whether  by  Congress,  by  state 
Legislature,  or  by  territorial  assembly  which 
authorizes  or  sanctions  what  the  section  pro- 
hibits.” Are  the  states  under  any  affirmative 
duty  to  enforce  the  amendment?  The  second 
section  of  the  amendment  reads  as  follows : 

“The  Congress  and  the  several  states  shall 
have  concurrent  power  to  enforce  this  arti- 
cle by  appropriate  legislation.” 

From  this  language  it  might  be  argued  that 
while  the  states  are  given  permissive  power  to 
enforce  the  amendment,  they  are  placed  under 
no  obligation  to  do  it.  The  language  is  that  “the 
states  shall  have  power.”  But  it  is  to  be  noted 
that  this  same  language  is  also  applied  to  Con- 
gress— “Congress  shall  have  power”  to  enforce 
the  amendment.  The  relation  of  the  states  to 
enforcement  is  described  in  precisely  the  same 
language  that  is  applied  to  Congress.  We  have 
just  seen,  however,  that  Congress  has  been  held 
to  be  under  an  affirmative  constitutional  obliga- 
tion to  provide  for  enforcement  of  the  amend- 
ment, and  cannot  be  regarded  as  merely  given  a 
power  which  it  can  exercise  or  not  in  its  discre- 
tion ; but  if  the  relation  of  Congress  to  enforce- 
ment is  described  in  the  same  language  and  in 
the  same  sentence, — namely,  the  second  section 
of  the  amendment, — as  the  relation  of  the  state 
government  to  enforcement,  is  it  not  clear  that 
the  same  affirmative  duty  rests  upon  the  state 
governments  as  upon  Congress  to  provide  for 
effective  enforcement  within  their  respective 
jurisdictions?  There  has  been  much  abstract 
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and  metaphysical  discussion  of  the  meaning  of 
the  word  “concurrent”  as  used  in  this  section 
of  the  amendment.  It  is  difficult  to  discover 
any  value  in  much  of  this  discussion — it  merely 
confuses  a perfectly  plain  issue.  What  the 
framers  of  the  amendment  undoubtedly  had  in 
mind  was  to  place  a constitutional  obligation 
upon  Federal  and  State  Governments  alike  to 
employ  their  respective  powers  and  organiza- 
tions for  the  enforcement  of  the  amendment. 

States  Have  Two  Alternatives 
Chief  Justice  White  in  his  opinion  in  Rhode 
Island  v.  Palmer , intimated  that  the  plan  con- 
templated by  the  amendment  was  for  Congress 
to  pass  a uniform  nation-wide  statute  providing 
a definition  of  alcoholic  liquors  and  penalties 
for  their  manufacture,  sale,  and  transportation 
and  that  the  states  should  simply  authorize  their 
agencies  of  law  enforcement  to  execute  this 
statute  or  an  identical  statute  passed  by  their 
own  Legislatures.  That  is  the  reasonable  con- 
struction of  the  following  words  from  his 
opinion : 

“It  was  sought  by  the  second  section  to 
unite  national  and  state  administrative 
agencies  in  giving  effect  to  the  amendment 
and  the  legislation  of  Congress  enacted  to 
make  it  completely  operative.” 

While  it  may  be  conceded  that  the  arrange- 
ment contemplated  by  Chief  Justice  White 
would  provide  one  way  for  a state  to  discharge 
its  constitutional  obligations  under  the  amend- 
ment, it  cannot  be  insisted  that  it  is  the  only 
way.  In  other  words,  it  cannot  be  insisted  that 
the  states  must  adopt  the  Volstead  Act  as  their 
own,  and  merely  place  their  machinery  of  law 
enforcement  at  the  service  of  the  Federal  stat- 
ute, although  what  amounts  to  this  construction 
seems  to  have  been,  in  effect,  adopted  by  the 
courts  of  Florida  ( Hall  v.  Moran,  81  Fla.  706; 
Johnson  v.  State,  81  Fla.  783;  Wood  v.  Whit- 
taker. 81  Fla.  653).  I believe,  however,  that  it 
would  be  equally  constitutional,  and  so  it  has 
been  generally  held,  for  each  state  to  provide  its 
own  enforcement  statute  with  its  own  penalties 
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and  its  own  definition  of  alcoholic  liquor,  so 
long  as  this  does  not  permit  liquor  containing 
an  alcoholic  content  higher  than  that  authorized 
by  the  Congress  within  the  limitations  of  the 
Eighteenth  Amendment.  In  other  words,  a 
state  has  a choice  between  placing  its  enforce- 
ment agencies  behind  the  Volstead  Act,  on  the 
one  hand,  and  adopting,  on  the  other,  some  dif- 
ferent but  equally  effective  statute  of  its  own. 
Apart  from  these  two  alternatives  it  has  no  dis- 
cretion. The  object  of  the  Eighteenth  Amend- 
ment was  to  secure  for  the  enforcement  of  pro- 
hibition the  assistance  and  cooperation  of  the 
law-enforcement  agencies  of  the  state  govern- 
ments. This  is  essential  if  there  is  to  be  a vig- 
orous and  efficient  enforcement  of  the  law.  The 
Federal  Government  is  not  at  present  equipped 
to  perform  police  duties  on  any  thorough  and 
effective  scale.  On  the  other  hand,  the  state 
governments  are  organized  for  precisely  this 
purpose.  Take  my  own  state  of  California  as 
an  example.  What  have  we  in  the  way  of  fed- 
eral judicial  and  enforcement  officers  in  that 
state?  Six  United  States  district  judges,  a 
small  number  of  United  States  commissioners, 
two  United  States  marshals,  with  twenty-eight 
deputies,  and  approximately  sixty-five  prohibi- 
tion agents,  a combined  staff  of  federal  officers 
amounting  to  barely  more  than  one  hundred 
men.  On  the  other  hand,  there  are  in  Cali- 
fornia 154  judges  of  state  courts  and  586  jus- 
tices of  the  peace,  a total  of  740  judicial  officers. 
In  the  city  of  Los  Angeles  alone  there  is  a po- 
lice force  of  approximately  2,500.  Combining 
the  judges  and  justices  of  the  peace,  the  district 
attorneys  and  their  deputies,  the  sheriffs  and 
their  deputies,  the  police  forces  of  the  various 
cities,  the  local  constables,  and  other  officers,  we 
have  approximately  twenty  thousand  officers  in 
the  state  of  California  who  are  available  to  en- 
force the  Eighteenth  Amendment  under  exist- 
ing state  legislation  which  makes  such  enforce- 
ment a part  of  their  duties.  It  was  obviously 
the  theory  of  the  amendment  that  these  state 
officers  should  be  made  available  in  this  way  and 
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that  prohibition  enforcement  should  not  be  left 
to  depend  exclusively  upon  the  relatively  small 
number  of  federal  officers  who  can  be  assigned 
to  such  work.  That  this  was  Chief  Justice 
White’s  view  is  apparent  from  his  language  al- 
ready quoted.  If  it  is  the  correct  view  it  fol- 
lows, even  more  strongly  than  from  the  other 
arguments  I have  advanced,  that  there  is  a posi- 
tive and  affirmative  obligation  upon  the  state 
governments  to  pass  legislation  placing  their 
law-enforcement  agencies  behind  the  enforce- 
ment of  the  Eighteenth  Amendment.  The  peo- 
ple of  California  recognized  this  in  the  Novem- 
ber, 1926,  election,  when  an  effort  was  made 
through  an  initiative  measure  to  repeal  our  state 
prohibition  enforcement  law  known  as  the 
Wright  Act.  It  may  be  said  to  their  credit  that 
this  attempt  to  commit  California  to  the  policy 
of  nullification  of  the  Constitution  was  so  re- 
pugnant to  their  patriotism  that  the  measure 
was  defeated  by  more  than  63,000  votes. 

Certain  Decisions  Not  Applicable 

Those  who  insist  that  there  is  no  such  obliga- 
tion upon  the  state  governments  take  comfort 
from  two  lines  of  Supreme  Court  decisions 
which,  as  a matter  of  fact,  do  not  touch  upon 
the  present  issue  at  all.  One  of  these  lines  of 
decisions  is  represented  by  Vigliotti  v.  Pennsyl- 
vania, 258  United  States  403,  holding  that  a 
state  statute  regulating  or  prohibiting  the  liquor 
traffic  which  was  passed  prior  to  the  Eighteenth 
Amendment  was  not  invalidated  or  cut  off  by 
the  amendment.  In  reaching  this  result  the  Su- 
preme Court  adopted  the  argument  that  the 
power  of  the  states  to  pass  such  statutes  was  not 
derived  from  the  amendment,  but  flowed  from 
their  general  police  power  which,  of  course,  ex- 
isted prior  to  the  amendment.  This  decision 
has  nothing  to  do  with  the  question  of  whether 
or  not  there  is  an  affirmative  obligation  upon  the 
states  to  exercise  the  power  in  question  irre- 
spective of  the  source  from  which  the  power  is 
derived.  It  is  a correct  decision  because  it  is 
clear  that  the  states  had  the  power  in  question 
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before  the  Eighteenth  Amendment  and  that  the 
amendment  could,  therefore,  not  confer  upon 
them  a power  which  they  already  had ; but  it  is 
not  a denial,  rather  it  is  an  affirmance,  of  the 
doctrine  that  the  amendment  placed  an  affirma- 
tive duty  upon  the  states  to  exercise  this  par- 
ticular power,  because,  if  the  amendment  did 
not  confer  the  power  and  did  not  make  manda- 
tory an  exercise  of  the  power,  then  its  effect 
with  reference  to  the  state  governments  would 
be  absolutely  nil,  and  there  would  be  no  point 
in  mentioning  the  state  governments  in  the 
amendment  at  all. 

The  second  line  of  decisions  which  are  some- 
times cited  as  showing  that  the  states  are  not 
constitutionally  bound  to  enforce  the  Eight- 
eenth Amendment  are  the  so-called  double  jeop- 
ardy cases,  line  United  States  v.  Lanza,  260  U. 
S.  377,  holding  that  where  there  is  a state  en- 
forcement law  in  addition  to  the  Volstead  Act, 
the  same  individual  can  be  convicted  and  pun- 
ished for  the  same  sale  of  liquor  under  both 
the  state  and  federal  laws  without  being  twice 
placed  in  jeopardy  for  the  same  offense.  The 
Supreme  Court  reaffirmed  this  position  recently 
in  Herbert  vs.  Louisiana,  Adv.  Ops.  Ill,  Sup. 
Ct.  Rep.  v.  47,  p.  103.  In  reaching  this  obvious- 
ly sound  result  the  courts  have  argued  that  the 
same  act  may  be  an  offense  against  two  distinct 
sovereignties  and,  therefore,  may  constitute  two 
distinct  offenses.  This  argument  again  sheds 
no  light  whatever  upon  the  question  of  whether 
either  or  both  of  the  two  sovereignties  are  or 
are  not  constitutionally  obligated  to  make  the 
act  in  question  illegal  under  their  laws  ; for  even 
if  both  are  so  obligated,  and  in  fulfillment  of 
such  obligation  pass  the  necessary  legislation, 
the  act  still  remains  an  offense  against  two  sep- 
arate law-making  authorities  and  therefore  two 
separate  offenses.  The  question  of  legislative 
obligation  is  not  involved.  The  result  would  be 
precisely  the  same  whether  the  state  added  its 
own  enforcement  act  to  the  federal  statute  vol- 
untarily or  through  constitutional  obligation. 
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Acts  of  Repeal  by  States  May  Be 
Unconstitutional 

I submit  that  where  a state  has  once  per- 
formed its  constitutional  duty  of  enacting  a law 
to  enforce  the  Eighteenth  Amendment  and  later 
undertakes  to  repeal  that  act,  the  repeal  if  un- 
accompanied by  the  substitution  of  another  con- 
stitutional and  efficacious  enforcement  statute, 
is  unconstitutional  and  void  for  the  same  rea- 
sons that  I advanced  in  considering  the  effect 
of  a possible  repeal  by  Congress  of  the  Volstead 
Act.  In  the  case  of  the  repeal  of  a state  statute, 
however,  it  would  probably  be  difficult  to  bring 
the  question  of  the  constitutionality  of  the  re- 
peal before  the  Federal  Courts  because  of  pro- 
cedural obstacles ; but  the  courts  of  the  repeal- 
ing state  are  under  a constitutional  obligation  to 
hold  the  repeal  void  when  their  jurisdiction  is 
properly  invoked. 

If  these  views  are  sound,  it  must  follow  that 
the  repeal  by  the  state  of  New  York  in  1923  and 
the  repeal  by  the  state  of  Montana  recently  of 
their  prohibition  enforcement  laws  are  void.  A 
challenge  of  these  repeals  in  the  courts  would 
raise  a very  important  and  interesting  question. 

Duty  of  States  to  Support, 

Not  Nullify 

Maryland,  the  only  state  which  has  never 
passed  a prohibition  enforcement  act,  raises  the 
issue  in  another  and  more  difficult  form.  That 
such  failure  or  refusal  is  nullification  is  the 
clear  implication  from  the  opinion  of  Chief  Jus- 
tice White  in  the  already  quoted  case  of  Rhode 
Island  vs.  Palmer,  where  he  said  “that  in  a case 
where  no  state  legislation  was  enacted  there 
would  be  no  prohibition,”  and  that  “the  refusal 
of  a state  to  define  and  sanction  would  again 
result  in  no  amendment  to  be  enforced  in  such 
refusing  state.”  I have  already  argued  that  the 
affirmative  duty  rests  upon  the  states  to  provide 
for  effective  enforcement  within  their  respec- 
tive jurisdictions;  but  if  a state  refuses  to  per- 
form that  duty,  as  in  the  case  of  Maryland,  the 
courts  possess  no  power  to  compel  the  legisla- 
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ture  to  act.  Again  quoting  from  the  decision  of 
the  Supreme  Court  of  Wisconsin,  in  Bull  v. 
Conroe,  13  Wis.  260: 

“A  continued  disregard  by  the  Legisla- 
ture or  any  other  branch  of  the  duties  im- 
posed upon  it  would  be  as  productive  of  evil 
to  the  community  at  large  and  as  destruc- 
tive of  the  objects  for  which  the  Constitu- 
tion was  formed  as  the  usurpation  by  the 
same  branch  of  powers  which  are  expressly 
forbidden.  The  one  is  a negative  violation 
and  results  from  inaction  or  a neglect  to 
perform  the  things  which  the  Constitution 
commands ; the  other  is  a positive  violation 
and  arises  from  overstepping  the  barriers 
erected  by  it  and  doing  those  things  which 
it  prohibits.  * * * It  would  be  no  less  a vio- 
lation because  the  Constitution  itself  fur- 
nished no  mode  of  redress.” 

Pertinent  Provisions  of  the 
Constitution 

Section  2,  Article  VI  of  the  Constitution  pro- 
vides that  “this  Constitution,  and  the  laws  of 
the  United  States  which  shall  be  made  in  pur- 
suance thereof  * * * shall  he  the  supreme  law 
of  the  land,  and  the  judges  in  every  state  shall 
be  bound  thereby,  anything  in  the  Constitution 
or  laws  of  any  state  to  the  contrary  notwith- 
standing.” 

In  order  to  impress  this  obligation  with  the 
highest  sanctity  and  utmost  force,  Section  3 of 
the  same  Article  specifically  requires  that  the 
“Senators  and  Representatives  (of  the  United 
States)  and  the  members  of  the  several  state 
legislatures,  and  all  executive  and  judicial  of- 
ficers, both  of  the  United  States  and  of  the  sev- 
eral states,  shall  be  bound  by  oath  or  affirmation 
to  support  this  Constitution.” 

These  provisions  make  clear,  beyond  the 
shadow  of  a doubt,  the  duty  of  the  states  to  sup- 
port and  not  to  nullify  the  “supreme  law  of  the 
land.” 

In  defining  the  duties  of  the  President  of  the 
United  States,  Section  3,  Article  II,  of  the  Con- 
stitution provides,  “He  shall,  from  time  to  time, 
give  to  the  Congress  information  of  the  state  of 
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the  Union.  * * * He  shall  take  care  that  the  laws 
be  faithfully  executed”;  and  in  Section  1.  Arti- 
cle II,  the  President  is  required  to  take  the  fol- 
lowing oath  or  affirmation : 

“I  do  solemenly  swear  (or  affirm)  that  I 
will  faithfully  execute  the  office  of  the  Pres- 
ident of  the  United  States,  and  will  to  the 
best  of  my  ability  preserve,  protect  and  de- 
fend the  Constitution  of  the  United  States.” 

The  most  solemn  duty  is  thereby  imposed 
upon  the  President  to  “preserve,  protect  and 
defend  the  Constitution  of  the  United  States” 
and  to  “take  care  that  the  laws  be  faithfully  ex- 
ecuted.” 

Federal  Government  Holds  Remedy 

What  is  the  remedy  if  a state  refuses  to  do  its 
duty  and  nullifies  the  Eighteenh  Amendment  to 
the  Constitution,  and  the  laws  of  the  United 
States  made  in  pursuance  thereof  ? The  rem- 
edy is  for  the  President  to  report  the  situation 
to  Congress  and  to  request  the  necessary  ap- 
propriations and  measures  to  enable  him  to  en- 
force the  Constitution  and  laws  of  the  United 
States  in  such  nullification  or  recalcitrant  state. 
These  measures  need  not  take  the  form  of  force. 
They  may  take  the  form  of  a sufficiently  organ- 
ized federal  police  power  (authorized  by  the 
Eighteenth  Amendment)  in  such  states  as  to 
enable  the  Federal  Government  to  enforce  re- 
spect for  and  obedience  to  the  laws  of  the 
United  States. 

The  Slippery  Path  to  Anarchy 

The  inevitable  logic  of  the  repeal  by  a state  of 
its  prohibition  enforcement  laws  or  the  refusal 
by  a state  to  perform  its  constitutional  duty  to 
enact  such  laws  is  nullification,  open  and  undis- 
guised, of  the  Constitution  of  the  United  States. 
It  is  to  the  active  and  unabashed  campaign  in 
favor  of  nullification  that  I wish  to  call  your  at- 
tention as  a part,  and  a very  fundamental  part, 
of  the  broader  problem  of  law  and  order  which 
I mentioned  at  the  beginning  of  this  address. 
It  is  a campaign  to  induce  the  people  of  this 
country  to  accomplish  results  not  by  lawful 
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means  or  by  following  the  due  course  of  law, 
but  by  openly  and  frankly  violating  and  disre- 
garding the  highest  law  of  the  land.  If  this 
method  of  accomplishing  results  is  to  be  pur- 
sued in  the  case  of  prohibition,  there  is  no  valid 
reason  why  any  other  provision  of  the  Consti- 
tution may  not  be  similarly  disregarded  and  nul- 
lified. The  Eighteenth  Amendment  is  as  much 
a part  of  the  Constitution  as  any  other  clause  or 
section  of  it  and  is  entitled  to  as  much  respect, 
no  more  and  no  less,  than  any  other  clause  or 
section.  Constitutional  government  is  impos- 
sible if  we  proceed  on  the  principle  that  only 
those  parts  of  the  Constitution  are  to  be  ob- 
served and  enforced  which  any  given  state  or 
individual  happens  to  like  or  approve.  This  is 
the  slippery  path  which  leads  to  anarchy.  It  is 
the  negation  of  the  principle  of  majority  rule; 
it  sets  up  that  very  tyranny  of  the  minority 
which  the  opponents  of  prohibition  assail  so 
loudly. 

Advocates  of  Lawlessness 
The  campaign  to  secure  nullification  of  the 
Constitution  by  action  of  the  state  govern- 
ments is  only  one  part,  although  a very  sig- 
nificant part,  of  the  widespread  advocacy  of 
lawlessness  by  the  opponents  of  prohibition. 
Supporters  of  the  Eighteenth  Amendment  are 
not  engaged  in  lawlessness.  They  are  yielding 
obedience  to  the  Constitution  and  laws.  If 
those  who  oppose  prohibition  would  yield  the 
same  measure  of  obedience,  there  would  be  no 
prohibition  question.  Not  only  do  they  refuse 
obedience  but  they  do  not  stop  with  attempt- 
ing to  establish  nullification  by  state  action ; 
they  are  engaged  in  a vast  propagandist  en- 
terprise to  secure  nullification-  by  the  private 
acts  of  individuals.  For  this  purpose,  men  of 
prominence  and  standing  are  advancing  argu- 
ments which  they  would,  no  doubt,  be  the  first 
to  condemn  if  they  proceeded  from  some  ignor- 
ant anarchist  or  communist  fresh  from  the  op- 
pressions of  old-world  tyranny,  and  excusable 
for  not  yet  understanding  the  principles  of  con- 
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stitutional  government.  A prominent  New 
York  corporation  lawyer  writing  in  a recent 
issue  of  one  of  our  leading  magazines  said 
that  it  is  the  duty  of  every  individual  to  violate 
the  Eighteenth  Amendment  and  any  state  stat- 
ute passed  in  pursuance  thereof.  A prominent 
criminal  lawyer  from  another  of  our  great  cit- 
ies in  a recent  speech  in  New  York  recom- 
mended violation  of  the  prohibition  laws  as  a 
moral  duty  comparable  to  that  which  inspired 
the  early  Christians  to  resist  the  persecutions 
of  Christianity  under  the  Roman  Empire. 
Wholly  irrespective  of  whether  or  not  we 
agree  with  prohibition  as  a policy,  are  these 
arguments  fit  to  be  used  among  a free  people 
living  under  a popular  form  of  government? 
Are  they  consistent  with  popular  government 
or  with  any  system  of  orderly  and  lawful  gov- 
ernment? Are  they  not  rather  a shortsighted 
appeal  to  lawlessness  which,  if  reiterated  fre- 
quently enough  and  spread  broadcast  among 
the  masses  of  the  people,  will  break  down  the 
very  basis  of  obedience  to  law,  operate  as  an 
incentive  to  crime  and  violence  of  every  charac- 
ter, and  lead  ultimately  to  that  collapse  of  law 
and  self-government  which,  after  a number  of 
tragic  generations  of  confusion  and  violence, 
will  result  ultimately  in  the  reestablishment, 
as  it  did  at  Rome,  of  despotic  power  as  the 
only  relief  from  bloodshed  and  confusion? 
Are  they  arguments  to  be  used  at  a time  when 
the  country  is  already  suffering  from  a carni- 
val of  crime  and  law-breaking  which  is  full  of 
grave  and  serious  portent  for  the  future? 

Prohibition  Law  Not  Responsible 
for  Crime  Wave 

At  this  point  I wish  to  call  your  attention  to 
the  way  in  which  opponents  of  prohibition  have 
been  seeking  to  make  the  Eighteenth  Amend- 
ment responsible  for  the  so-called  “crime 
wave.”  They  are  claiming  that  the  disrespect 
for  laws  of  every  character;  that  the  viola- 
tion of  the  oldest  and  most  fundamental  of  all 
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laws,  the  laws  against  murder,  theft,  and  per- 
sonal assault ; that  the  large  number  of  homi- 
cides, burglaries  and  acts  of  banditry  are  due 
to  a hostility  to  law  fostered  by  dislike  of  the 
prohibition  law.  This  belief  seems  in  danger 
of  making  such  an  impression  upon  some  of 
our  law-abiding  citizens  that  it  is  important  to 
point  out  at  once  that  it  is  absolutely  false. 
The  forms  of  brutal  violence,  murder,  and 
banditry,  which  constitute  the  most  serious  as- 
pect of  the  crime  wave  were  increasing  in  this 
country  with  alarming  rapidity  long  before  the 
days  of  prohibition.  Unfortunately,  we  were 
careless  for  many  years  about  collecting  crim- 
inal statistics  and  our  figures  do  not  reach  back 
very  far,  but  beginning  with  1913  we  know  that 
there  were  8,902  homicides  reported  to  the  po- 
lice in  the  United  States  as  against  only  332  in 
the  whole  of  England  and  Wales,  (Henry  A. 
Forster,  Esq.,  in  the  Journal  of  the  Society  of 
Medical  Jurisprudence,  1916).  In  1925  there 
were  7,778  homicides  in  the  United  States,  a 
large  decrease  in  view  of  the  great  increase  in 
population,  as  compared  with  274  in  England 
and  Wales.  Shocking  as  is  the  comparison  be- 
tween the  two  countries,  the  figures  should  at 
least  indicate  that  the  evil  in  this  country  is  one 
of  long  standing  and  that  there  has  been  no 
such  surprising  increase  since  the  adoption 
of  prohibition  as  to  form  any  basis  for  re- 
garding prohibition  as  the  cause,  or  even  as  one 
of  the  causes,  of  the  general  prevalence  of 
crime  in  the  United  States.  Indeed,  so  far  as 
statistics  are  available,  it  would  appear  that 
there  has  been  a decrease  in  crimes  of  violence, 
at  least  in  certain  parts  of  the  country,  since 
the  adoption  of  prohibition.  We  must  seek 
elsewhere  for  the  reasons  and  perhaps  we  shall 
find  that  so  far  from  prohibition  being  the 
cause  of  the  crime  wave,  the  crime  wave  itself 
is  due  to  the  same  causes  which  lead  to  the 
present  fanatical  opposition  to  prohibition  and 
the  present  widespread  violation  to  prohibi- 
tion laws. 
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Many  Causes  of  Disrespect  for  Law 

The  disrespect  toward  law  in  this  country 
is  due  to  a large  number  of  different  causes, 
each  of  which,  no  doubt,  stimulates  and  ag- 
gravates the  others.  Among  other  things, 
we  must  pay  the  penalty  for  the  highly  devel- 
oped individualism  running  through  American 
character  which  frequently  manifests  opposi- 
tion whenever  it  becomes  necessary  to  protect 
the  mass  of  the  people  against  some  abuse 
which  threatens  their  security.  This  hostility 
to  necessary  regulation  is  not  in  itself  a source 
of  lawlessness.  It  is  an  attitude  of  mind 
which  can  be  easily  preyed  upon  by  groups  or 
interests  who  are  opposed  to  particular  types 
of  effective  regulation  and  it  operates  chiefly 
by  dulling  the  popular  sense  of  a need  for 
the  vigorous  and  efficient  enforcement  of  the 
law.  The  lawless  elements  take  advantage  of 
it  for  their  own  sinister  purposes  and  find  an 
audience  for  their  gospel  of  liberty  when  they 
are  seeking  a baneful  and  destructive  license. 

Another  way  in  which  this  spirit  of  individ- 
ualism prevents  adequate  resistance  to  the 
force  of  lawlessness  is  the  attitude  which  too 
many  of  us  take  toward  government.  To  our 
ancestors  government  appeared  in  the  guise  of 
an  alien  and  distinct  power,  an  enemy  wear- 
ing a crown  and  located  over  the  sea  in  En- 
gland, and  we  have  never  completely  gotten 
over  this  notion  or  come  to  think  of  govern- 
ment as  the  people’s  servant.  In  consequence 
there  is  always  a certain  amount  of  subcon- 
scious sympathy  with  those  who  oppose  the 
government  and  break  the  laws,  even  when 
the  government,  so  far  from  acting  oppres- 
sively, is  moving  only  to  protect  society  from 
its  natural  enemies.  This  attitude  of  hostil- 
ity to  authority  has  been  accentuated  and  ag- 
gravated 'by  the  political  conditions  which 
have  grown  up  in  the  last  half  century  in  many 
parts  of  the  country  and  particularly  in  our 
great  cities,  and  it  is  these  conditions  which, 
more  than  any  other  cause,  are  responsible  in 
my  opinion  for  the  general  violation  of  all  law 
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and  of  the  prohibition  laws  among  the  rest. 

I refer  to  the  unwholesome  growth  of  corrupt 
political  machines  and  to  the  resulting  ineffi- 
ciency in  the  work  of  our  law-enforcement 
agencies  and  to  the  unwholesome  relations 
which  in  so  many  parts  of  the  country  exist 
between  governmental  officials  and  the  crim- 
inal underworld. 

We  hear  of  these  conditions  today  chiefly  in 
connection  with  bootlegging  and  violations  of 
the  liquor  laws.  In  Massachusetts,  which  long 
prided  itself  on  the  purity  of  its  government, 
the  mayor  of  one  important  city  and  the  chief 
of  police  of  another  stood  trial  last  year  for 
complicity  in  rum-running  conspiracies.  The 
chief  of  police  was  found  guilty  and,  while  the 
mayor  was  set  free  by  disagreement  among  the 
jury,  five  of  his  fellow  defendants  were  also 
convicted.  In  another  great  eastern  city,  Phila- 
delphia, a spectacular  campaign  conducted  by 
a valiant  army  officer  for  the  enforcement  of 
the  prohibition  laws  was  frustrated,  according 
to  his  statement,  by  the  close  connection  which 
existed  between  bootleggers  and  local  machine 
politicians.  In  still  another  great  city,  Chi- 
cago, an  orgy  of  crime  and  murder  which  has 
shocked  the  nation  is  supposed  to  center  about 
the  feuds  between  rival  gangs  of  rum-runners. 
It  is,  therefore,  not  unnatural  that  for  the  mo- 
ment we  tend  to  think  that  the  connection  be- 
tween crime  and  political  corruption  is  pri- 
marily a matter  of  enforcement  of  the  prohibi- 
tion laws  and  that  the  prohibition  laws  are  re- 
sponsible for  it.  This  is  altogether  a mistaken 
view. 

Political  and  Criminal  Alliances 

For  it  is  not  alone  in  connection  with  boot- 
legging that  this  association  between  criminals 
and  corrupt  public  officials  and  political  ma- 
chines apparently  exists.  Evidence  of  its  pres- 
ence in  connection  with  other  criminal  activities 
also,  and  evidence  of  conspiracies  on  the  part 
of  local  officials  and  enforcement  officers  to 
make  a profit  by  betraying  the  public  safety  is 
constantly  being  produced.  Thus  in  Massa- 
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chusetts,  the  highest  court  in  the  state  three  or 
four  years  ago  found  it  necessary  to  remove 
the  prosecuting  attorney  of  one  of  its  great  cit- 
ies and  the  prosecuting  attorney  of  an  impor- 
tant county  for  conspiring  with  underworkl 
characters  to  extort  money  by  blackmail  from 
wealthy  citizens.  In  the  language  of  the  court, 
“There  was  evidence  tending  to  show  that  they 
were  conspirators  to  exert  the  power  of  the  dis- 
trict attorney’s  office  to  extort  money,  to  ter- 
rorize people  into  surrendering  causes  of  ac- 
tion, and  otherwise  to  abuse  that  office.”  In 
the  same  state  within  the  past  year  ten  officials 
of  another  leading  city,  including  the  mayor, 
were  indicted  for  conspiracy  to  defraud  the 
city,  for  larceny  of  city  property,  and  for  the 
criminal  alteration  of  the  public  records.  There 
were  two  convictions,  but  in  the  case  of  the 
mayor  and  another  important  official  the  jury 
disagreed.  In  another  northeastern  state, 
Maine,  the  sheriff  of  a leading  city  was  re- 
moved from  office  last  year  on  the  ground  that 
he  permitted  the  criminals  in  the  jail  to  go  at 
large  through  the  city  and  make  the  jail  a head- 
quarters of  crime.  In  a leading  city  of  Ohio, 
a shocking  murder  has  recently  been  laid  at  the 
door  of  a corrupt  connection  between  crime 
and  political  officialdom.  The  grounds  pub- 
licly given  for  the  dismissal  of  the  chief  of  po- 
lice were  that  the  chief’s  contact  with  law 
violators  and  “the  contact  of  members  of  the 
police  department  with  known  violators  per- 
mitted by  you  has  made  it  impossible  for  said 
police  department  to  successfully  enforce  the 
law.”  At  the  same  time  it  was  charged  that 
of  nine  murders  committed  during  the  year, 
only  two  had  resulted  in  arrests.  In  another 
great  eastern  city,  Baltimore,  a few  years  ago 
a leading  criminal  lawyer,  and  former  mem- 
ber of  Congress,  was  disbarred  and  convicted 
of  criminal  conspiracy  for  his  collusion  with  a 
gang  of  bandits  who  went  immediately  to  his 
house  after  having  perpetrated  a brutal  and 
cowardly  murder  in  broad  daylight  on  one  of 
the  most  important  streets  of  the  city.  The 
lawyer  was  found  to  have  used  his  influence 


with  the  police  to  delay  pursuit  until  the  ban- 
dits escaped.  In  San  Diego,  in  my  own- state, 
California,  a public  prosecutor  has  just  been 
convicted  by  a jury  of  accepting  forty  thou- 
sand dollars  from  the  defense  in  a murder 
trial.  Prohibition  had  nothing  whatever  to  do 
with  these  crimes. 

During  the  past  year  the  attention  of  the 
whole  country  has  been  centered  upon  the  dis- 
closures, the  charges  and  counter-charges,  the 
murders  and  gang  wars  in  Chicago.  Chicago 
has  for  years  had  as  many  or  more  murders 
per  year  than  the  entire  Kingdom  of  England 
and  Wales.  This  rate,  after  falling  between 
1919  and  1923,  has  apparently  greatly  in- 
creased in  1924  and  1925.  In  January,  1925, 
the  president  of  the  Chicago  Crime  Commis- 
sion announced  that  “the  most  dangerous 
criminal  condition  today,  as  well  as  the  most 
difficult  to  deal  with,  is  the  fact  that  crime  has 
not  only  been  organized  but  has  entered  into 
political  alliances,  and  that  the  crime  element 
is  more  distinctly  organized  in  political  influ- 
ence that  has  heretofore  been  the  case.”  A 
year  later  another  civic  association  of  the  same 
city,  in  appealing  to  the  federal  government  for 
relief  from  the  paralysis  of  their  local  author- 
ities, alleged : “Evidence  multiplies  daily  that 
many  public  officials  are  in  secret  alliance  with 
underworld  assassins,  gunmen,  rum-runners, 
bootleggers,  thugs,  ballot-box  stuffers  and  re- 
peaters.” In  answer  to  these  allegations,  one 
of  the  municipal  officials  sought  to  justify  the 
inactivity  of  the  police  on  the  ground  that  the 
worst  of  the  gunmen  then  preying  upon  the 
city  were  imported  from  New  York  and  were 
thus  of  a tougher  breed  than  the  common  va- 
riety of  Chicago  crooks,  whom  the  police  were 
used  to  dealing  with.  It  is  said  that  over  one 
hundred  bomb  outrages  had  occurred  in  the 
city  within  a year  and  that  prominent  law-en- 
forcement officials  were  on  terms  of  social  in- 
timacy with  leaders  and  members  of  bandit 
gangs.  An  interesting  sidelight  is  thrown  on 
the  situation  by  an  incident  which  occurred 
in  1924.  A criminal  who  had  been  convicted 


of  complicity  in  a bank  hold-up  Was  paroled  to 
a prominent  politician  as  his  secretary.  Oi 
this  case  the  Chicago  Crime  Commission  said : 
"This  case  furnishes  an  astounding  illustration 
of  how  members  of  the  Legislature  and  other 
men  in  public  life  exercise  their  influence  to 
obtain  the  release  of  convicted  felons.”  The 
parole  of  this  bandit  was  urged  by  one  judicial 
officer,  six  state  senators,  and  four  state  repre- 
sentatives. About  the  same  time  another  state 
representative  secured  a pardon  for  a man  who 
had  been  convicted  and  sentenced  for  pan- 
dering. 

Legalizing  Liquor  Would  Not 
Lessen  Crime 

It  is  very  common  to  charge  the  existence  of 
these  deplorable  conditions  to  the  prohibition 
law.  The  fallacious  argument  is  made  that  as 
the  people  refuse  to  obey  this  law,  they  thereby 
get  into  the  habit  of  disobeying  the  law  in  gen- 
eral, and  so  go  on  violating  other  laws.  It  is 
said  also  that  the  possibility  of  making  money 
by  selling  protection  to  bootleggers  places  a 
temptation  upon  the  police  which  they  cannot 
be  expected  to  withstand  and  that  from  selling 
protection  to  bootleggers,  they  go  on  to  selling- 
protection  to  other  classes  of  criminals,  not- 
withstanding the  notorious  fact  that  the  selling 
of  protection  to  criminals  by  corrupt  political 
machines  in  our  great  cities  was  in  full  prac- 
tice long  before  the  adoption  of  national  pro- 
hibition and  is  in  effect  today.  This  absurd 
argument  is  heard  everywhere  and  the  infer- 
ence is  left  that  if  we  merely  legalized  the  sale 
of  alcoholic  liquors  the  amount  of  crime  and 
criminal  participation  by  law-enforcement  offi- 
cials would  enormously  decrease. 

This  argument  rests  on  a total  disregard  of 
American  history,  and  particularly  of  the  his- 
tory of  city  government  in  the  United  States 
for  the  last  fifty  years.  Paid  protection  of 
criminals  by  the  police  is  no  new  thing  that  has 
arisen  since  prohibition.  The  sale  of  the  priv- 
ilege to  commit  crime  with  impunity  has  ap- 
parently gone  on  among  the  police  of  many  of 
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our  larger  cities  for  years.  To  confirm  this, 
one  needs  only  to  read  the  reports  on  Tam- 
many Hall  made  by  the  Lexow  Committee  of 
the  New  York  Legislature  in  1884,  and  by  the 
Mazet  committee  in  1899.  New  York  was 
the  centre  of  this  practice  and  no  doubt  car- 
ried it  to  a higher  point  of  development  than 
elsewhere,  but  it  prevailed  in  Philadelphia, 
Chicago  and  many  other  large  American  cities. 
Nor  is  the  corrupt  connection  between  the  po- 
lice and  gunmen  a new  thing.  To  be  sure,  it 
is  only  fourteen  years  since  the  sensational 
Becker  case  in  New  York  shocked  the  con- 
science of  the  nation ; but  the  Becker  case, 
where  a high  police  official  hired  a gang  of 
professional  murderers  to  get  rid  of  a personal 
enemy,  occurred  long  before  the  days  of  pro.- 
hibition.  Prohibition  is  simply  being  used  by 
those  who  would  restore  the  saloon  and  all  of 
its  evils,  as  an  easy  excuse  for  explaining  a 
dangerous  and  menacing  condition  of  affairs 
and  for  deluding  the  credulous  into  the  belief 
that  all  that  we  need  to  do  to  check  crimes  of 
violence  and  outrage  is  to  legalize  once  more 
the  sale  of  liquor.  There  is  no  such  easy  way 
out. 

Ancient  Alliance  Between  Liquor 
and  Crime 

As  a matter  of  fact,  in  the  days  before  pro- 
hibition and  in  states  and  cities  where  liquor 
was  fredy  and  legally  sold,  there  was  as  close 
and  intimate  a connection  between  the  liquor 
traffic,  corrupt  political  machines  and  crime  as 
there  is  today  between  bootlegging  and  other 
criminal  offenses.  It  was  just  as  hard  to  en- 
force the  license  regulations  and  the  closing 
regulations  and  the  anti-gambling  laws  against 
liquor  dealers  in  the  days  before  prohibition 
as  it  is  to  enforce  prohibition  against  the  boot- 
leggers today.  The  men  who  wanted  to  run 
unlicensed  grog  shops  or  keep  their  saloons 
open  after  hours  were  allies  of  or  leaders  in 
corrupt  political  machines  and  as  ready  to 
bribe  the  police  before  prohibition  as  the  boot- 
leggers are  today,  If  it  be  argued  that  the  only 
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way  to  protect  the  purity  of  our  law-enforce- 
ment agents  is  to  give  them  no  law  to  enforce 
which  anyone  will  pay  for  the  privilege  of 
breaking,  the  only  solution  will  be  to  repeal  all 
laws,  and  then  there  will  be  no  use  for  law- 
enforcement  agencies  to  exist.  This  reduces 
the  argument  to  its  logical  result  and  makes 
plain  its  manifest  absurdity.  I insist  upon  this 
point  because  so  much  dishonest  and  mislead- 
ing argument  is  based  upon  it  that  there  is  dan- 
ger of  confusing  the  popular  mind.  It  seems 
to  be  assumed,  for  example,  that  if  the  lawful 
percentage  of  alcohol  which  beverages  are  per- 
mitted to  contain  is  raised,  there  would  some- 
how be  less  incentive  for  people  to  violate  the 
law  and  less  temptation  for  law-enforcement 
agents  to  accept  bribes.  Both  assumptions 
have  been  proved  fundamentally  false  by  past 
experience.  If  a man  is  permitted  to  sell 
five  per  cent  beer  lawfully  he  will  be  just  as  in- 
terested in  selling  fifteen  per  cent  wine  or  fifty 
per  cent  whisky  unlawfully  as  he  is  today  when 
beer  and  wine  and  whisky  are  alike  prohibited. 
To  increase  the  permissible  alcoholic  content  of 
beverages  will  not  diminish  the  corrupt  con- 
nection between  dishonest  officials  and  dealers 
in  illicit  liquor.  Exactly  the  same  problem  will 
survive  because  dealers  will  still  want  to  sell 
beverages  of  greater  alcoholic  strength,  as 
those  who  want  strong  drink  will  not  be  satis- 
fied with  wine  and  beer.  Nor  will  the  possi- 
bility of  the  same  corrupt  connection  be  shut 
out  or  the  extent  to  which  it  prevails  be  di- 
minished even  if  the  bars  are  thrown  down 
and  the  return  of  the  old  saloon  is  permitted. 
We  have  only  to  recall  that  the  saloon,  when  it 
was  sanctioned  by  law,  was  the  very  centre 
and  original  breeding  ground  of  the  corrupt 
connection  between  crime  and  politics.  More 
than  anything  else,  it  served  to  place  political 
power,  power  over,  votes,  in  the  hands  of  men 
who  were  willing  to  become  brokers  between 
criminals,  on  the  one  hand,  and  officers  of  the 
law  on  the  other.  If  every  law  designed  to 
regulate  or  interfere  with  the  liquor  traffic  was 
abolished ; if  every  temptation,  for  public  offi- 
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cers  to  sell  protection  against  such  laws  was  re- 
moved, there  would  remain  in  the  saloon  and 
the  liquor  traffic  itself  a powerful  vehicle  for 
giving  to  other  classes  of  criminals  a leverage 
and  hold  upon  public  officers. 

It  is  preposterous  to  claim  that  the  only  way 
to  keep  public  officials  honest  is  to  remove  from 
them  every  temptation  to  be  dishonest.  As 
long  as  they  have  any  duties  to  perform,  as 
long  as  any  forms  of  human  conduct  are  pro- 
hibited by  law,  criminals  and  would-be  crim- 
inals will  attempt  to  bribe  public  officials  in 
order  to  secure  protection  and  immunity ; and 
as  long  as  this  it  true,  public  officials  will  be 
subject  to  temptation  in  the  discharge  of  their 
duties.  Temptation  is  inherent  in  the  nature 
of  those  duties,  and  if  they  are  removed  from 
temptation  in  connection  with  liquor  enforce- 
ment laws  they  will  remain  subject  to  temp- 
tation in  connection  with  laws  against  vice, 
theft,  burglary,  arson  and  murder.  They  suc- 
cumbed to  temptation  of  this  character  long 
before  the  days  of  prohibition ; all  that  prohi- 
bition can  be  held  responsible  for  is  that  it  has 
to  some  extent  diverted  the  course  of  corrup- 
tion and  crime  into  new  channels.  In  the  old 
days  crooked  political  bosses  and  police  officials 
conspired  with  saloon  keepers  and  their  asso- 
ciated gang  of  thieves,  panderers,  robbers,  and 
murderers ; today  they  conspire  with  the  boot- 
legger and  the  same  brood  of  evil  associates. 

Return  of  Liquor  Traffic  Not 
the  Solution 

Is  there  no  way  out  ? Certainly  the  way  out 
is  not  to  bring  back  the  liquor  traffic  as  a le- 
gitimate and  permissible  industry  enjoying  the 
sanction  of  legal  respectability.  Regulated, 
unregulated,  or  absolutely  prohibited,  the  liq- 
uor traffic  is  the  very  heart  and  centre  of  the 
spider’s  web  of  corruption,  dishonesty  and 
dereliction  of  public  duties  which  has  for  so 
long  undermined  the  effectiveness  of  popular 
institutions  throughout  a large  part  of  the  na- 
tion. Certainly  the  way  out  is  not  to  abolish 
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all  our  regulatory  laws  in  an  age  when  the  con- 
gestion of  population,  the  enormous  develop- 
ment of  extra-hazardous  occupations  and  the 
interdependence  of  economic  interests  more 
than  ever  require  regulation  all  the  way  from 
tne  traffic  in  our  streets  to  the  conduct  of  big 
business  and  of  the  relations  between  nations. 
To  abolish  regulation  because  of  the  venality 
which  arises  from  official  dishonesty  simply 
throws  us  on  the  opposite  horn  of  a dilemma 
by  requiring  us  to  submit  to  the  wastefulness 
and  vice  of  legalized  disorder.  If  there  is  no 
honesty  in  human  beings,  we  shall  not  be  re- 
lieved by  getting  rid  of  laws  which  are  indis- 
pensable to  the  welfare  of  society  only  to  be 
left  at  the  mercy  of  the  dishonesty  of  lawless 
individuals  and  groups. 

The  Way  Out 

Is  there  no  way  out?  If  there  is  a way,  as 
I believe  there  is,  it  will  and  must. aid  in  pro- 
viding for  the  honest  and  efficient  enforcement 
of  the  liquor  laws  no  less  than  of  the  laws 
against  robbery,  murder,  and  other  crimes  of 
violence;  the  two  problems  are  one,  and  if  it  is 
possible  to  secure  honest  enforcement  in  the 
case  of  our  ordinary  criminal  laws,  it  is  equal- 
ly possible  to  do  so  in  the  case  of  our  liquor 
laws.  There  is  a way  out — it  is  the  path  of 
duty  and  obedience  to  law.  It  will  require  the 
time  and  the  effort  and  the  continual  vigilance 
of  honest  and  patriotic  citizens  which  they 
seem  reluctant  or  too  indifferent  to  give  except 
in  times  of  crisis,  but  which  we  used  to  be 
taught — and  rightly  taught— is  the  price  we 
must  pay  for  liberty  and  good  government. 
The  long  hard  road  which  lies  before  us  and 
the  long  hard  battle  for  which  we  must  gird 
ourselves  is  to  break  down  the  power  of  the 
corrupt  political  machines  and  rings  which 
form  the  connecting  link  between  crime  and 
politics ; and  which,  not  content  with  holding 
so  many  of  our  large  cities  in  their  grip,  are 
now  insolently  reaching  out  to  control  the  poli- 
tics of  some  of  our  great  states  and  even  of  the 
national  government  itself.  Your  fellow  citi- 
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zens  of  Cincinnati  recently  made  a good  begin- 
ning at  municipal  housecleaning.  Other  cities 
should  imitate  their  example,  but  for  the  mo- 
ment the  most  pressing  task  is  a larger  one. 
Behind  the  cloak  of  the  liquor  question,  behind 
the  propaganda  against  the  Eighteenth  Amend- 
ment, corrupt  municipal  politics  is  making  a 
concerted  and  nation-wide  drive  to  encompass 
with  its  fatal  embrace  the  national  politics  of 
this  country.  The  November  elections  wit- 
nessed for  practically  the  first  time  in  our  his- 
tory the  open  attempt  of  two  great  municipal 
bosses  to  seize  for  themselves  the  power  and 
the  honor  of  membership  in  the  United  States 
Senate,  a body  which  we  have  been  proud  to 
regard  as  the  most  august  deliberative  assem- 
bly in  the  world.  They  made  their  drive  pri- 
marily as  champions  of  the  liquor  traffic  and 
of  every  evil  force  connected  therewith.  What- 
ever we  may  think  of  the  merits  of  any  cause, 
of  the  opposition  to  prohibition,  or  any  other 
cause,  weight  should  attach  to  the  nature  of 
the  forces  which  put  themselves  behind  it. 
Honest,  sincere  and  patriotic  as  are  many  indi- 
viduals and  groups  who  are  engaged  in  the 
fight  against  prohibition,  the  campaign  as  a 
whole  is  like  a great  smoke  screen  under  which 
a concerted  advance  upon  the  national  govern- 
ment is  being  made  by  the  forces  which  since 
the  days  of  Tweed  and  Croker  have  been  main- 
ly responsible  for  selling  protection  against 
die  law  to  crime  and  criminals.  Entirely 
'mart  from  the  prohibition  question,  this  is  the 
sinister  campaign  which  Americans  who  love 
their  country  must  meet  if  law  is  not  to  be 
turned  into  ridicule  and  if  public  order  is  not 
to  give  place  to  a reign  of  anarchy  and  violence. 

The  problem  before  us  is  to  resist  the  de- 
basement of  our  civilization  at  the  hands  of 
machine  politicians,  whether  they  come  in  the 
guise  of  Republicans  or  Democrats.  Tn  too 
large  an  area  of  the  country  it  sometimes  seems 
as  if  the  people  had  wearied  of  the  fight 
against  these  influences  which  make  for  the 
protection  of  crime  in  local  and  municipal  pol- 
itics. It  is  so  much  easier  for  business  men, 
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with  their  own  affairs  to  attend  to,  to  make 
terms  with  these  political  highwaymen  rather 
than  to  go  on  forever  fighting  them.  They 
have  entrenched  themselves  so  thoroughly  in 
many  positions  of  local  power  that  the  people 
do  not  clearly  see  that  unless  and  until  they  are 
driven  out,  crime  and  lawlessness  will  go  on 
increasing  until  it  may  ultimately  prove  impos- 
sible to  repress  it.  When  that  day  comes, 
democracy  is  doomed.  This  was  foreseen  long 
ago  by  Thomas  Jefferson  when  he  doubted  the 
success  of  popular  government  in  large  cen- 
tres of  congested  population.  To  preserve 
popular  government  we  must  keep  up  the  fight, 
and  the  first  battle  must  be  to  prevent  the  sin- 
ister influences  which  have  assumed  the  of- 
fensive from  laying  their  hands  on  the  instru- 
mentalities of  the  federal  government. 

Federal  Government  Should  Prevent 
Nullification 

It  is  the  duty  of  the  federal  government  to 
uphold  the  authority  of  the  law  and  the  Con- 
stitution in  the  states  where  these  are  openly 
flouted.  The  same  states  which  have  nullifi- 
fied,  or  have  attempted  to  nullify,  the  Eight- 
eenth Amendment,  are  the  states  where  crime 
and  lawlessness  of  every  kind  are  rampant.  The 
federal  government  has  the  power  by  enlarg- 
ing its  organization  for  the  administration  of 
justice  and  its  staff  of  enforcement  officers 
in  these  states,  and  by  centering  its  effort  upon 
them,  to  undo  the  effects  of  nullification.  The 
most  solemn  duty  rests  upon  the  President. 
By  his  oath  of  office,  he  is  sworn  to  “pre- 
serve, protect  and  defend  the  Constitution  of 
the  United  States.”  It  is  this  Constitution 
that  is  openly  nullified  in  a few  states ; it  is  this 
Constitution  that  must  be  preserved ; it  is  the 
might,  majesty  and  authority  of  the  United 
States  that  must  be  asserted  and  maintained 
in  every  part  of  the  Union  if  constitutional 
government  is  to  endure.  The  method  to  be 
adopted  by  good  citizens  who  do  not  wish  tk 
see  law  and  order  undermined  and  popular 
government  destroyed,  is  to  obey  the  law  and 
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to  demand  that  the  federal  government  shall  do 
its  duty  in  states  which  refuse  to  do  theirs, 
and  to  that  end  take  care  that  the  federal  gov- 
ernment itself  never  falls  into  the  hands  of 
machine  politicians  who  place  the  profits  of 
the  liquor  traffice  above  the  Constitution  and 
the  laws  of  the  land. 

The  Bench  and  Bar  and  Constitution 

It  is  a great  pleasure  to  discuss  constitutional 
questions  before  the  members  of  my  own  pro- 
fession in  an  atmosphere  free  from  partisan 
bias,  and  at  a time  when  the  passions  which 
destroy  tempered  judgment,  are  not  aroused 
by  political  controversy.  Where  is  the  great 
mass  of  law-abiding,  law-respecting  citizenship 
to  look  with  greater  confidence  for  a sane  dis- 
cussion of  the  fundamentals  of  government, 
for  leadership  in  the  paths  to  peace,  for  counsel 
in  social  and  economic  progress,  than  to  the 
bench  and  the  bar  of  the  Nation?  We  must 
justify  that  confidence  by  dedicating  ourselves 
to  the  preservation  of  constitutional  govern- 
ment, the  richest  heritage  of  the  centuries,  the 
dream  of  the  founders  of  the  Republic,  the 
child  of  sacrifice  and  of  revolution,  the  hope  of 
civilization,  the  guaranty  of  peace,  and  by 
passing  it  on  to  our  children,  not  impaired,  but 
purified  and  strengthened.  We  are  officers  of 
the  court.  We  have  registered  an  oath  to  up- 
hold the  Constitution.  We  accept  the  chal- 
lenge. It  shall  not  be  nullified. 
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